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SUPREME COURT OP APPEALS OP VIRGINIA. 
RICHMOND. 

City of Charlottesville v. Stratton's Administrator.* 
Supreme Court of Appeals : At Richmond. 
November 19, 1903. 

Absent, Buchanan, J. 

1. Judgments — Death of plaintiff — Revival by defendant. Upon the death 

of a judgment creditor, the judgment debtor has no authority to revive 
the judgment in the name of the personal representative of the judg- 
ment creditor. 

2. Appeal and Ebror — Death of judgment creditor — Right of debtor to 

appeal. Notwithstanding the death of a judgment creditor, the debtor 
may, under the practice in this state, have a writ of error without 
.revival of the judgment. The proper practice is to set out the facts 
in the petition for the writ of error, showing who the representative 
of the creditor is, and when the writ is awarded the clerk of this court 
will issue process against such representative. 

3. Municipal Corporations — Defective streets — Right to use — Contribu- 

tory negligence — Case at bar. Whether a traveller on a city street is 
guilty of contributory negligence in using a street known to be in a 
defective condition, but not so defective that reasonably prudent men 
would not differ as to the propriety of encountering the danger, is a 
question for the jury under proper instructions from the court, and 
where the evidence is conflicting as to the propriety of the use of the 
street, the verdict of the jury will not be disturbed. Viewing the case 
at bar, as upon a demurrer to the evidence, the city street was de- 
fective and the proper authorities of the city had been notified of its 
condition and requested to repair it and had failed to do so, and 
though the intestate knew of the defective condition of the street, yet 
he was a careful, prudent driver, his team was well broken, his wagon 
was in good condition and carefully loaded, and every reasonable 
precaution had been taken to pass over the defective street with safety. 
Nevertheless, in passing over the street, the front wheel of his wagon 
dropped into a "chuck-hole" and he was thrown from his wagon and 
received the injury complained of. The evidence was conflicting as 
to whether or not the street was in a dangerous condition at the point 
where the accident occurred. Under such circumstances this court will 
not disturb a verdict and judgment against the city. 

Error to a judgment of the Circuit Court of Albemarle county 

* Reported by M. P. Burks, State Reporter. 
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rendered June 10, 1902, in an action of trespass on the case, 
wherein the intestate of the defendant in error was the plaintiff, 
and the plaintiff in error was the defendant. Affirmed. 

The opinion states the case. 

George Perlcins, for the plaintiff in error. 

John W. Fishburne and Edward 0. McCue, for the defendant in 
error. 

Whittle, J., delivered the opinion of the court. 

Thomas H. Stratton, the intestate of the defendant in error, 
recovered judgment against the plaintiff in error, the City of Char- 
lottesville, for personal injuries sustained by him as the result of an 
accident alleged to have been occasioned by a defective surface 
drain in the driveway of one of the streets of that city. Stratton 
died after the recovery of the judgment, and it was revived in the 
name of his administrator at the instance of the judgment debtor. 
To that judgment a writ of error was awarded. 

It is insisted by the defendant in error that, by the provisions 
of section 3577 of the Code of 1887, a judgment debtor has no 
authority to revive a judgment in the name of the personal repre- 
sentative of a deceased judgment creditor. The court concurs in 
that construction of the statute, but not in the conclusion sought 
to be deduced therefrom — that, the revival of the judgment having 
been illegal, the plaintiff in error has no right of appeal. 

While the decisions on the question as to the necessity for a 
revival of a judgment, under the circumstances of this case, as a 
prerequisite to a right of appeal, are conflicting, such revival is 
not essential under the practice in this state. Upon the death of 
a judgment creditor intestate, title to the judgment, by operation 
of law, devolves upon his administrator, and the judgment debtor 
may implead him with respect to it in the condition in which he 
finds it. 

The contrary view would present the anomaly of a judgment 
debtor being deprived of a legal right, without fault on his part, 
by the nonaction of his adversary. It would be only necessary to 
prevent an appeal for the administrator to await the expiration of 
X2 months from the date of the judgment, when the right of appeal 
is barred by the statute of limitations, and then revive the judgment 
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and have an award of execution upon it. In other words, the right 
of appeal would be made to depend upon the revival of the judg- 
ment — a matter over which the judgment debtor has no control, 
and the object of which is not to invest the administrator with title 
to that asset, but merely to enable him to have execution upon the 
judgment in his representative capacity. Without reviving the judg- 
ment, the administrator may bring an action of debt upon it, or 
subject the real estate of his debtor to the lien of it by suit in equity 
for that purpose. It cannot be that a judgment thus enforceable 
for some purposes without being revived must be revived in order 
to be reviewed. The correct practice in a case like the present is to 
set forth in the petition for a writ of error the death of the judg- 
ment creditor and the qualification of his administrator, and, upon 
the granting of a writ of error and supersedeas, the clerk of this 
court would issue process against such administrator. 

It follows from these observations that the error complained of is 
without prejudice to the defendant in error. See, on the subject 
of revival, Phares v. Saunders' Adm'r, 18 W. Va. 336 ; Webster v. 
Hastings, 56 Neb. 245, 76 N. W. 565 ; New Orleans By. Co. v. Rol- 
lins, 36 Mass. 384 ; Anderson v. Anderson, SO Wend. 585. 

Upon the merits the case presented by the record is as follows: 
Thomas H. Stratton, a wagoner, residing in the suburbs of Char- 
lottesville, was employed by one Meeks, who lived on Grove street, 
in that city, to haul his household and kitchen furniture into the 
country. The only practicable approach to Meeks' house with a 
wagon was over Grove street and a cross-street to King street, and 
thence along the latter to the rear of the premises. At the inter- 
section of Grove street with the cross-street there was a gutter or 
drain, about six feet in width and five inches in depth, paved with 
stones, but which, on account of the displacement of some of the 
paving stones, was at the time of the accident in a defective and 
unsafe condition. Stratton drove across this place in going to Meeks' 
residence, and knew that the drain was out of repair, but he also 
knew that it was in daily use by the traveling public. While there is 
a difference of opinion among the witnesses as to whether or not the 
crossing was dangerous, all agree that it was in defective condition ; 
and the fact that the city knew of its condition, and that frequent 
demand had been made upon the authorities to repair it, is not con- 
troverted. Regarding the case as on a demurrer to the evidence, 
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there is no escape from the conclusion that the city was guilty of 
actionable negligence. Indeed, the only ground of defense to the 
action is the alleged contributory negligence of the plaintiff. 

In that aspect of the case, the evidence shows that Stratton was 
an experienced, prudent driver; that his team was well broken and 
gentle; that the wagon was in good condition, and had been care- 
fully loaded ; and that every reasonable precaution was taken by him 
to cross the drain in safety. Nevertheless one of the front wheels 
of the wagon dropped into a chuck hole some 15 inches in depth, 
and Stratton was thrown out, falling on his head, which rendered 
him insensible, and the wheel passed over one of his feet, inflicting 
the injuries of which he complained. 

This case is controlled by that class of cases of which the recent 
ease of Newport News & Old Point Railway & Electric Company 
v. Bradford, 100 Va. 231, 40 S. E. 900, is a type. The general rule 
on the subject is well established — that where the evidence is con- 
flicting, or the facts disputed, the questions of negligence and con- 
tributory negligence must be submitted to the jury upon proper 
instructions. In that case the court said: "It is not negligence 
per se for one to use a street crossing known to be dangerous unless 
the danger is so apparent that, in the exercise of ordinary care, a 
traveler ought not to attempt to &se it. If reasonably prudent men 
differ as to the propriety of encountering the danger, then it is a 
question for the jury to determine, upon all the facts and circum- 
stances of the case, whether the attempt to cross was an act of negli- 
gence or not. It was further declared that the fact that a street 
in a dangerous condition was used by others in the same manner 
and about the same time that it was used by the plaintiff, though 
not conclusive on a question of contributory negligence, is relevant 
evidence to be considered in connection with all the facts and cir- 
cumstances of the case in determining the question of due care on 
the part of the plaintiff. 

Applying the law of that case to the facts of this, the judgment of 
the circuit court is without error, and must be affirmed. 

Affirmed. 

Editorial Note. — The usually aceruate Southeastern Reporter seems to 
misapprehend in its report of this case one of the points concerning the 
revival of judgments. The second point of its syllabus reads thus : "Upon 
the death of a judgment creditor intestate, title to the judgment by opera- 
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tion of law devolves upon his administrator, and he can prosecute an appeal 
by setting out," etc. The ruling is, however, that upon such death the judg- 
ment debtor may implead the administrator of the judgment creditor. The 
reasons given by the court are eminently satisfactory, and the case is a 
material addition to that growing arsenal of the common sense of the law — 
harmless error. 

Upon the merits, the judgment is supported by first class authority, a 
number of cases going even farther than the adoption, as a standard, of the 
difference of opinion among reasonably prudent men. Thus it has fre- 
quently been broadly held that the fact that a traveler walks upon a defec- 
tive sidewalk, knowing it to be defective, does not bar him from recovering 
for injuries caused by the defect, if he has exercised ordinary and reason- 
able care. Birmingham v. Starr, 112 Ala. 98, 20 So. 424; Ross v. Davenport, 
66 Iowa, 548. 24 N. W. 47: Argus v. Sturgis, 86 Mich. 344, 48 N. W. 1085; 
Colburn v. Canandaigua, 48 Hun, 615, 15 N. Y. St. R. 668; Poseyville v. 
Lewis, 126 Ind. 80, 25 N. E. 593; Taylor v. Springfield, 61 Mo. App. 263; 
Wichita v. Coggsball, 3 Kan. App. 540, 43 Pac. 842. In City of Richmond v. 
Courtney, 32 Gratt. 792, however, plaintiff who was injured by a defect in 
a sidewalk, knew of the defect and went on the opposite side of the street 
to avoid it while going to a store. On her return, in her hurry, she forgot 
the defect and was injured. It was held that she was guilty of contribu- 
tory negligence and was not entitled to recover. Said the court: "A 
municipal corporation is not an insurer against accidents upon its streets 
and sidewalks. Nor is every defect therein, though it may cause the injury 
sued for, actionable. It is sufficient if the streets are in a reasonably safe 
condition for travel in the ordinary modes, by night as well as by day. It 
is not to be expected, and ought not to be required, that a city should keep 
its streets at perfectly level and even surface. Slight obstructions, pro- 
duced by loose bricks in the pavement, or by the roots of trees which may 
displace the pavement, from the very nature of things cannot be prevented. 
And sothere cannot be perfect uniformityof alevel surface where curbstones 
and culverts are necessary to be constructed on the streets. In a large city, 
with many miles of paved streets, it must often happen from the very 
nature of the material out of which the pavement is constructed, that the 
bricks from the very wear and tear of the use to which they are subjected, 
will become broken and displaced so as to cause the fall of a person not 
careful in walking over them. Certainly if the obstructions are of such a 
character as those indicated, and which would not cause the fall of a person 
exercising ordinary care, the city in such case could not be held liable. It 
is essential to such liability that the plaintiff should show reasonable and 
ordinary care to avoid the accident, or, in other words, was free from any 
such fault or negligence on his or her part as will in actions for negligence 
defeat a recovery. (See Dillon on Corporations, sec. 789, and numerous 
cases cited in notes." See, also, Moore v. City of Richmond, 85 Va. 543. 
Upon the point that where the evidence is complicated as to the knowledge 
of the defects by plaintiff, the jury must decide, the authorities are numer- 
ous. In Dttndas v. Lansing, 75 Mich. 499. 5 L. R. A. 43, 13 Am. St. R. 457, 
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plaintiff had previous knowledge of a defect in the sidewalk and testified 
that if she had been thinking about it, or looking for it, she would not have 
stepped into it, but nevertheless the question of contributory negligence 
was left to the jury. To the same effect: Ooffm v. Palmer, 162 Mass. 92, 38 
N. E. 509; Niven v. Rochester, 76 N. Y. 619; Altoona v. hots, 114 Pa. 238, 
€0 Am. Rep. 353; Phillips v. Huntington, 35 W. Va. 406, 14 S. E. 17, and 
many others. 
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Supreme Court of Appeals: At Richmond. 
November 19, 1903. 

Absent, Whittle, J. 

1. Dismissal "Without Prejudice." — A dismissal of a suit "without 

prejudice" is no decision of the controversy on. its merits, but leaves 
the whole subject of litigation as much open to another suit as if no 
suit had ever been brought. 

2. Contract fob Sale of Land — Failure of title — Remedies of purchaser. 

Upon a failure of title to real estate contracted to be sold, the 
purchaser may abandon possession of the premises, and, when sued 
for the purchase price, set up the want of title in the vendor as a 
defense, or, if he has paid a part or all of the purchase price, may sue 
at law to recover it back, having in the meantime abandoned the 
premises or restored them to the vendor, or he may file his bill in 
equity praying that the contract be in terms rescinded. If none of 
these modes of redress are satisfactory in the particular case, the 
purchaser may elect to affirm the contract and maintain his action to 
recover damages for breach of the vendor's express or implied con- 
tract to convey a good title. 

3. Contract for Sale of Land — Defective title — Affirmance — Action for 

damages— Allegation and proof of performance of covenants by vendee 
— Case in judgment. If the purchaser of real estate, the title to which 
he alleges to be defective, elects to affirm the contract and sue for 
damages, he must aver and prove a performance of all the covenants 
binding upon him, or tender of performance, or facts sufficient to 
excuse such performance or tender. In the case in judgment, if it be 
admitted that such performance is sufficiently averred in the declara- 
tion, the evidence falls short of establishing it. Here the vendor con- 
tracted to sell to the vendees an undivided three-fourths interest 
in a tract of land and to take his remaining one-fourth in the stock 
of a company to be organized to purchase the land from them, and to 
aid the vendees in the formation of a land and improvement company 

* Reported by M. P. Burks, State Reporter. 



